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COVID-19 Considerations: Reducing Malpractice Risks
By Alice M. Sherren, Senior Claims with
Minnesota Lawyers Mutual Insurance Company

For decades, Minnesota Lawyers Mutual has
helped its insureds reduce their malpractice risks.
The COVID-19 pandemic presents new challenges
for the legal system as lawyers and courts
nationwide adjust their work environments to
combat the virus. Alice Sherren, Senior Claims
Attorney, shares insight and references the “ABA
Model Rules of Professional Conduct” to help avoid
malpractice and ethics problems during this public
health crisis.

Alice Sherren
Everyone is affected in some way by
COVID-19, and many are experiencing significant stress. Some are facing health
crises, some are concerned that their businesses will fail before the virus is under
control, and some are concerned that they won’t have enough money to feed their
families if they cannot work. While the legal profession cannot stop the effects of this
global pandemic, we can take steps to continue to effectively advocate for our clients
while reducing our malpractice risks.
Much of the anxiety people across the globe are experiencing is due to a fear of
the unknown. As lawyers, we should do what we can to ease concerns clients might
have in connection with our representation of them. Clear and careful
communication is at the heart of ethical client service (Rule 1.4:
Communications). Don’t wait for your clients to contact you. If you have not already
done so, reach out now to provide your clients with the peace of mind that you are
continuing to provide excellent legal representation to them during this difficult time.
continued on next page…

Be sure your clients know how your firm is responding to this global pandemic.
Especially if working remotely, lawyers should directly inform their clients how
they can be reached by emailing each client individually and providing the
information via voicemail, website, and other social media.
Your clients will likely have questions about how COVID-19 might affect the
legal system in general, and their interests specifically. Be diligent in keeping
apprised of how various jurisdictions are responding to this global health
issue. (Rule 1.3: Diligence). Federal and state jurisdictions, and specialty courts
within those jurisdictions, are approaching this pandemic in different and
continually evolving ways. Keep up with developments for any courts where you
have cases pending by checking their websites and those of the administrative
courts above them. Some courts have expressed a willingness to forgive some
impending deadlines, but not all. In most cases, statutes of limitations are not
negotiable so consider tolling agreements, and extend professional courtesy to
opposing counsel and litigants. Be sure you understand whether and how rules of
service are affected by social distancing guidelines.
Clients may have concerns about how social distancing will affect your
ability to communicate with them, opposing counsel and parties, witnesses and
experts, and the courts. Explain how you are leveraging technology to
continue to provide excellent legal services within the seemingly constantly
changing parameters mandated by local, state and federal governments.
(Rule 1.1: Competence (comment 8 addressing technology)). Many states
are requiring non-essential employees, which generally includes lawyers, to work
from home. If transitioning from an e-calendar on your work device to a home
device, ensure there are no gaps in data. Don’t assume that the events from one
device automatically copy to the other, even if you use a cloud-based calendaring
system. And as always, be certain that you are communicating effectively with
your clients. Set your clients’ minds at ease that, even if working remotely, you
are able to zealously advocate for them while keeping their information secure.
To the extent possible, utilize telephone, email, video conferencing, and other
virtual communications and proactively explain the precautions you have taken to
protect confidentiality (Rule 1.6: Confidentiality).
In the era of social distancing, “in person” meetings may be few and far
between. While technology has made it possible to conduct most business
virtually, continue to use caution, especially when being retained by a new client.
It can be difficult to ascertain tone and credibility with just the written word, and
certain platforms present confidentiality concerns. Be certain you are comfortable
that your client is who she says she is, and that you can competently and
ethically do what they are asking you to do for them before agreeing to represent
them.
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It’s difficult to predict the long-term effects of this pandemic, but certainly there will be
financial repercussions in addition to health concerns. Don’t panic. Avoid the urge to take
on work you are not qualified to do. (Rule 1.1: Competence). If your practice has
slowed, use this time to get ahead on continuing legal education requirements or to develop
knowledge that might allow your practice to expand once business is back to normal. There
will almost certainly be a surge in lawsuits relating to medical malpractice as the experts
struggle to understand this new virus, and failed business ventures caused by the global
shut-down of commerce. Be certain that you have the requisite knowledge and skill before
taking on representation of clients in developing areas of the law.
Nearly every industry will be negatively affected by COVID-19. Many people will be
out of work, small business may close, and people may find themselves unable to pay their
mortgages or other debts. Lawyers are no exception; we need to have our legal fees paid so
we can support ourselves, our employees, and our families. This should go without
saying, but never “borrow” from your client trust account to cover overhead
expenses, even if you believe you will be able to “repay” the funds quickly. (Rule 1.15:
Safekeeping Property; Rule 8.4: Misconduct).
Ethics rules do not require a lawyer to work for free, but it is best to maintain a positive
attorney-client relationship where possible. If a client has not paid legal fees owed to you,
communicate with them and work with them to determine a plan that is acceptable to both of
you. Consider modifying payment plans. It’s better to recover a reduced fee, or recover
the entire fee over a longer period of time, than to immediately demand payment from
a client who, like everyone, is stressed emotionally and financially in unfamiliar ways.
(Rule 1.5: Fees).
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Conventional wisdom says,
“Don’t put all your eggs in one basket.”

MLM thinks otherwise.
Lawyers’ professional liability insurance is all we do.
As a result of doing one thing, we do that one thing well.
Get a no-obligation quote today!
At MLM “here today, here tomorrow”
is more than just a motto and
our financial strength is your best defense.

Protecting Your Practice is Our Policy.®
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TDLA News & Upcoming Events
On June 1, 2020, James H. Tucker, Jr.
became the first African American Managing
Partner in Manier & Herod’s 106 year history. Mr.
Tucker has been a partner with Manier & Herod
since 2000 and has served on the firm’s Executive
Committee since 2018. Since joining Manier &
Herod, Mr. Tucker has focused his practice in
Workers’ Compensation defense, holding leadership
roles in many professional organizations related to
his practice discipline including President of the
Tennessee Defense Lawyers Association. Read the
full release online at manierherod.com
June 25, 2020 - "Data at a Distance: The Art of Remote Inspections" will take
place Thursday June 25th at Noon EST and 11am CST.
Join us for a joint State & Legal Defense Organization (SLDO) webinar with
North Carolina Association of Defense Attorneys and South Carolina Defense Trial
Attorneys Association. Webinar is sponsored by ESi and includes a demonstration and
practical how-to guide for participating in a remote inspection, including:
How to engage in a field or laboratory inspection remotely using and internet
connection and an online meeting tool.
• How to participate in after-inspection data reviews.
• The unexpected benefits from remote participation in inspections and afterinspection data analyses for attorneys and claims professionals.
Presenters: Paul Osowski (Nelson Mullins law firm), Charles Fox, Ph.D. (ESi),
Matthew Kenner, P.E. (ESi) To Register: Click Here (Please note: Registration will
go through the North Carolina Defense Attorneys website. Webinar is sponsored and
handled by ESi.)
•

September 2-4, 2020 - TDLA Annual Meeting this fall in downtown Nashville! Join
us in Music City for networking and 6 hours of CLE. The Annual Meeting will be held at
the Doubletree Downtown Nashville. TDLA continues to follow the COVID-19
pandemic and will update members on changes to the 2020 Annual Meeting.
Amicus Requests - Do you know of legislation in Tennessee that may be
favorable for TDLA to file an Amicus Brief? Let Us Know! Contact office@tdla.net
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